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Abstract Introduction: Predic-
tions of the need for critical care
within the H1N1 influenza pandemic
suggested overwhelming need
beyond potential resources, necessi-
tating rationing of care via triaging.
Method: The triage model descri-
bed was derived from informed
discourse within a conjoined NHS
and University Clinical Ethics Com-
mittee, supplemented by specialists in
intensive care and infectious diseases.
The Model: The triage methodology
described is justified ethically
primarily upon ‘utilitarian’ principles
within an aggregate public health
model, with additional reference to
‘fairness’. Advantages of such a
model, which partially suspends usual
clinical judgment applied to individ-
uals in favour of also utilizing organ
failure scores, include minimization
of aggregate influenza morbidity and
mortality, and minimization of psy-
chological stress upon staff making
triaging decisions. Legally, in
England and Wales, the model is
uncontentious as regards rationing of
admission to critical care; however,
the law adopts ‘futility’ as the core
justification for withdrawal of

treatment, applied to the individual,
thus failing to allow for rationing
through triaging individuals out of
critical care in the interest of other
patients with better chances of
survival. There is therefore a
mismatch between a clinically and
ethically acceptable model of triaging,
based upon a public health approach,
and the law, based upon the paradigm
of the individual patient. Conclu-
sion: The good fortune that the
H1N1 pandemic was less severe than
predicted, allowing time for calm
consideration, debate and decision
making about what model of triaging
should be adopted whenever it might
be necessary in the future. It is in the
interest of the health of the nation, and
government, to decide upon a critical
care triaging model while there is not
an imminent health service crisis.
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Introduction

The 2009 influenza A (H1N1) pandemic raised many
important questions for clinicians and managers respon-
sible for the provision of health care services, and many

of these related significantly to critical care [1–6]. Early
predictions suggested that there might be a lack of
availability of critical care beds. This would have led to
the necessity to make difficult and stressful triaging
decisions, and many staff were rightly concerned about
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the ethics and likely legality of such decisions, albeit
taken in extra-ordinary clinical circumstances. This paper
describes an ethical framework that justifies a particular
proposed triage model.

Scale of the problem

Influenza A (H1N1) is a highly transmissible viral illness,
predicted to affect up to 12% of the non-immune popu-
lation. For the majority, the illness is likely to be mild and
self limiting, but it is estimated that up to 1% will need
hospitalization, with potentially 25% of these needing
admission to intensive care. For the UK this equated,
around the time of drafting the paper, to 5,300 critical care
admissions for H1N1 flu-related illness [7]. In July 2009
there were 3,647 adult critical care beds in England [8].
The absolute number of cases needing intensive care
within a pandemic, and any ‘need gap’, will clearly depend
upon the severity and time distribution of the pandemic set
against resources that can be made available. However,
even with a potential doubling of effective ICU beds [9],
there was predicted to be a significant shortfall against the
number of patients who could derive some benefit. This
would necessitate triaging, arising probably in response to
a ‘surge’ trajectory of need [10, 11].

The potential for an overwhelming ‘need gap’ to arise,
as well as its ramifications for patients and health care
staff, raises profound clinical, ethical and legal questions.
This paper proposes an ethical framework that is capable
of justifying a triage model that might reasonably be
adopted as a response to overwhelming need for a limited
resource, whether during the current influenza pandemic
or some other future mass casualty situation. We also
consider the legal implications of operating such a model.
Although we do so in relation to current law in England
and Wales, it is likely that similar legal issues to those we
describe would arise in other jurisdictions, especially
those based upon common law foundations. The back-
ground to, and many of the specifics of, the model itself
have been previously published by Christian [12], which
arose in the context of a previous influenza ‘scare’, in
relation to the avian influenza (H5N1) virus. The model
applies solely to adults (those of 18 years of age and
over), given the lack of aggregate predictive data for
benefit from intensive care for children compared with
that available for adults.

Available advice

Provisional guidelines have been issued by a number of
bodies that comprehensively address the assessment and
management of patients requiring acute care due to

influenza infection [13]. The Department of Health doc-
ument ‘Critical Care Contingency Planning in the event
of an emergency where the numbers of patients substan-
tially exceeds normal critical care capacity’ [14] gives
further advice regarding organisational planning during a
pandemic. This document considers the appropriate trig-
ger point for critical care support to be the requirement for
either mechanical ventilation and/or treatment for hypo-
tension which conventionally would necessitate
admission to ICU. The document also highlights that
‘‘referral criteria for mechanical ventilatory support will
need to take into account…resource availability and
predicted mortality. In worst case settings critical care
interventions may not be appropriate.’’

The need for an ethical framework

There is no ‘ethically right’ method of triaging. However,
it is important that any method adopted is not only
explicit and transparent, both in its technical and ethical
underpinnings, but is also capable of ethical justification
[15]. The importance of both transparent explicitness and
ethical justification is emphasised by the potential for
disparity between the approach of an ethically and clini-
cally justifiable triage model operated within the
extraordinary circumstance of a pandemic, and estab-
lished law, particularly as regards withdrawal of care.

The DoH has published guidance on the ethical
foundations for deciding about the allocation of resources
during a flu pandemic [16]. This document asserts ‘‘Equal
concern and respect is the fundamental principle that
underpins this ethical framework. This means that
everyone matters; everyone matters equally—but this
does not mean that everyone is treated the same; the
interests of each person are the concern of all of us, and of
society; the harm that might be suffered by every person
matters, and so minimizing the harm that a pandemic
might cause is a central concern.’’ In accordance with this
guidance, the principles that justifiably underpin alloca-
tion of care, including within triaging, are described as
including ‘‘(1) respect; (2) minimizing the harm the
pandemic could cause; (3) fairness; (4) working together;
(5) reciprocity (meaning potentially receiving benefit for
taking risks); (6) keeping things in proportion; (7) flexi-
bility; and (8) good decision making, which includes
(i) openness and transparency; (ii) inclusiveness; (iii)
accountability; and (iv) reasonableness.’’ However, such
guidance is inadequate as a basis for justifying any par-
ticular method of triaging, given its very general character
and given that adherence to one principle is likely to be at
variance with adherence to another. There is therefore a
need for further specification of the ethical underpinnings
of any triage model, consistent with, but going beyond,
these broad principles. This document also observes



‘‘(triaging) may create tension between the needs of
individuals and the needs of the population…(and) such
decisions can be personal… decisions will need to be
made in accordance with the law but, within that con-
text…this ethical framework is designed to help people
think about the ethical aspects of their decisions, and
about how to put their decisions into practice within their
specific context…’’ [16].

Ethical and technical responses to triage issues

The choice of a specific model for triage, and the deter-
mination of its ethical rationale, arose from addressing,
and responding to, a number of somewhat disparate issues
obviously relevant to triaging [15, 17]. These can be
summarized as follows.

Key issues and responses

• Any ‘triage model’ adopted must be determined within
an agreed ‘ethical framework.’

• The two key triage issues are (1) what criteria/
guidelines should be applied and (2) who should decide
on the allocation of places?

• In addressing these issues, the aims of any triage model
should be to maximise consistency and to lessen the
psychological impact of decision making upon
individuals.

Ethical underpinnings

• The number of critical care beds available for use will
be determined in part by hospital policy concerning the
reduction of services to other types of patients (for
example, through canceling scheduled surgical cases).

• Within the triage model, a utilitarian approach can
justifiably be adopted in determining the allocation of
places (without ‘valuing’ individuals differently), albeit
with reference also to the principle of ‘fairness.’

• The triage approach should be applied not only to the
individual patient, but also in terms of a public health
model aimed at limiting national flu mortality and
morbidity.

• Any ‘preference’ applied towards any class of individ-
uals (for example, health care staff) should therefore be
based predominantly upon ‘impact on aggregate flu
damage,’ as well as upon the principle of ‘reciprocity’
(reflecting ‘fairness’). It should not be based upon any
notion of ‘societal value’ unconnected with the epi-
demic and service responses to it.

• In ordinary circumstances, adult critical care admits
anyone who has an acute reversible problem, with
decisions about admission made on an ‘individual

clinical basis,’ albeit informed by aggregate statistical
knowledge concerning ‘likely benefit/survival.’ The
‘alternative approach’ of the triage model will be
triggered by occurrence of an ‘overwhelming need
gap.’

• It can be argued that there is an ethical difference
between withholding and withdrawing treatment. There
is a robust counter-argument that the two are ethically
equivalent, most obviously in relation to the individual
patient. However, in the aggregate, and specifically
within triaging, this ignores the fact that the ‘likelihood
of benefit’ to each individual patient intensively cared
for may not be clear at the point of deciding whether or
not to ‘triage in;’ more fundamentally, there is a risk in
using ‘mirror image’ criteria for triaging of premature
withdrawal, with rapid ‘ins and outs’ of patients,
resulting in loss of overall group patient benefit.

• Clinical judgment will take into account a range of
clinical factors that reasonably can be considered
relevant to the allocation of beds on a ‘utilitarian’
basis, but that are not amenable to measurement and
therefore to explicit inclusion within a triage model.

• Application of clinical judgment within triaging is open
to the risk of ‘unreliability’ and ‘invalidity.’ However,
this is clinically and ethically acceptable so long as
factors are considered ‘honestly’ as best the clinicians
can achieve. Inevitably clinicians will exercise, at least
in part, not merely clinical but value judgments. Again,
the presence of a clearly expressed justification for the
decision combined with honest endeavor will render
such decisions acceptable ethically.

• The apparent ‘inequity’ of a patient remaining in
critical care with less potential benefit compared to
another patient competing for admission is countered
by acceptance that there is bound to be a ‘social lottery’
in terms of when an individual becomes acutely unwell
and what resource circumstances happen to apply at
that time.

• Withdrawal of care is psychologically more difficult for
staff to effect than withholding care. This has impli-
cations for staff welfare. It also has ethical significance
per se.

Practical operation of a triage model

• Any triage system adopted should apply to all patients
potentially requiring critical care; the model therefore
applies to intensive care resource utilisation generally
during the period necessitating triage.

• Patients are admitted to critical care on the basis of
‘trial of therapy,’ subject to withdrawal based upon the
‘clinical trajectory.’ Triaging decisions should be taken
by more than one clinician wherever possible, ideally
by at least three clinicians, at least one of whom should
be an intensivist and one a nurse.



• There may be advantage in separation of ‘who decides’
on the triage allocation and those delivering care; albeit
this may not often be practicable.

• Objective criteria should take account solely of factors
likely to affect the outcome for the patient in relation
to ‘this acute illness.’ Hence, a patient’s current
co-morbidity would be a factor in determining
(or potentially not offering) critical care where that
co-morbidity impacted upon the likelihood of survival
from this event. Taking account of ‘unrelated
co-morbidity’ will vary according to the ‘need gap’
present at any particular point of triaging.

• Clinical judgment is required to ‘allow in’ factors that
cannot be part of any strict criteria but which are
reasonably deemed relevant. Acceptance of the role of
clinical judgment will also allow for ‘flexible opera-
tion’ of decision-making as the ‘need gap’ varies.

• A chronic, non-life-threatening condition would not be
considered relevant even within individual clinical
judgment, given the risk of ‘devaluing particular social
groups’ (for example the mentally ill), thus contraven-
ing the principle of ‘equal value’.

The model adopted

There are different triage approaches to critical care
available that vary somewhat in the balance they infer
between objective criteria and clinical judgment. The
most commonly discussed triage system is ‘the Canadian
model’ [10, 12], which is based upon the systemic organ
failure assessment (SOFA) score [18]. This model adopts
initial inclusion and exclusion criteria, which can form the
basis of a ‘pre-triage’ stage, applied prior to referral into
‘the triage model.’ The specific ‘SOFA score’ is then used
to prioritize treatment allocation. A score of 11 or greater
is considered in circumstances of a ‘need gap’ to describe
the ceiling of organ failure beyond which critical care
resource should not be allocated to a patient. A score of
zero would imply no organ failure and therefore no need
for admission to critical care. Scores between these two
limits justify clinicians categorizing patients as falling
into either ‘high’ or ‘intermediate prioritization’ for
escalation (or withdrawal) of care. The total score deter-
mining the priority category into which a patient falls will
not vary according to variations in the level of ‘need gap’
(on different days). However, the numbers of patients
gaining critical care from different priority groups will
necessarily vary as the gap alters.

The SOFA score was originally designed to be an
objective measurement of organ dysfunction [18]. It was
not designed to be used as a prognostic marker nor as a
triage tool. It has therefore been questioned as to whether
either the sensitivity or the specificity of this tool is high

enough for it to be used for this critical decision-making
process [19–22]. Recent data have suggested that it may
be more appropriate to use the rate of change (the delta)
of the SOFA score for prognostication [23], although
obviously this would not be possible for triage into crit-
ical care.

Due to these concerns we believe that the SOFA score
should not be used in isolation to determine treatment
status for admission to, or withdrawal from, critical care.
We would advocate that clinical judgment by three senior
health care professionals would be better serve to be able
allow weighing up of the competing and often highly
complex clinical scenarios that are likely to arise. We
would suggest, however, that the SOFA score is recorded
in order to be able to compare and objectively record the
rationale behind decisions, should ever they needed to be
justified.

It is important to appreciate that patients triaged not to
receive critical care are not excluded from other best
available modalities of therapy. Excluded patients should
still be given the best available alternative treatment and
care that is appropriate within a non-critical care ward
setting. This may be either therapeutic or palliative, as the
clinical condition dictates.

Use of the triage model will be triggered by over-
whelming demand for ICU facilities and should only ever
be implemented as a last resort when all available resources
have been exhausted. The point at which triggering will or
should occur will be governed properly at a senior mana-
gerial or even governmental level. The triage model should
then remain active for as short a time as possible, consistent
with the ‘need gap’ narrowing to less than the ‘trigger
point.’ It is of paramount importance that the triage model
adopted is similar, ideally identical, across health care
networks and/or regions in order to avoid ‘inefficiencies’
arising, where some hospitals have beds empty and others
are triaging to a high degree. This is likely to be particularly
important near the beginning of a pandemic surge, when
the incidence and prevalence of disease may not be
homogeneously distributed across a country.

Legal problems and their implications for patients,
relatives and health care staff

Triaging infers cessation of the provision of services,
including the allocation of resources, as it is usually
offered to patients. Ideally, staff should therefore receive
specific reassurance that suspension of ‘ordinary clinical
practice’ by applying triaging will not result in legal lia-
bility, where in ordinary circumstances it might do so.
This should include specific reassurance concerning
withdrawal of treatment. However, ultimately such reas-
surance can be offered only by the courts.



In the alternative, or in addition, adherence to a hos-
pital- or government-sanctioned ‘ethical framework’ with
adequate specificity, such as that offered within this
document, is likely in itself to offer some legal protection
to staff and hospitals, including through the framework
potentially being referred to in legal proceedings by way
of ‘clinical and ethical justification for actions.’

The risk of legal challenge during treatment, by way of
judicial review, or of legal action afterwards is most likely
to occur with regard to the withdrawal of treatments rather
than in relation to non-admission to critical care. The legal
basis for withdrawal of treatment is that of ‘futility,’ such
that it can be adjudged to be in the patient’s ‘best interest’
that withdrawal should occur; the test is therefore applied
solely in relation to the individual patient under consider-
ation. As things stand, the law has not sanctioned
‘rationing’ of health care resources beyond its relevance to
the application of treatment; that is, the English courts have
not applied the principle to withdrawal of care from one
patient in the interest of another. However, failing to apply
rationing to both allocation and withdrawal of care ignores
the fact that the application of care to an individual patient
and its withdrawal have similar implications for other
patients across the health service, even if not necessarily,
or usually, within precisely the same ‘domain’ of care.

There is no English case law relating to the extraor-
dinary circumstance of a pandemic, with ‘overwhelming’
need for resources, which addresses whether it is lawful to
withdraw treatment from one patient, with poor prospects
(albeit falling short of ‘futility’), in favor of its application
to a ‘competing’ patient with clinically adjudged better
prospects. There is therefore potentially an inherent con-
flict between the clinical and ethical underpinnings of the
model described within this paper specifically as regards
withdrawal of treatment (in that it adopts a ‘public health’
approach) and the law as it stands (which adopts an
‘individual patient’ approach). Reassurance concerning
the legality of withdrawal of treatment in circumstances
falling short of ‘futility’ could arise through judicial
determination in relation to an individual case, brought
either by, or on behalf of, an individual patient or (ideally)
by the hospital treating that patient. Alternatively,
although the courts may hold to the principle of not ruling
upon ‘hypothetical situations,’ an approach could be
made to the court, in advance of an individual case arising
but in recognition that such a case is reasonably predicted
to arise. Such an approach might reasonably be based
upon the argument that determining the legal position
would be much better addressed before the health care
system is in the throes of having to deal with over-
whelming need for critical care. Refusal of the court to
consider a ‘hypothetical’ situation could, in itself,
potentially provide an aspect of defence against legal
action later within an individual case.

Either in relation to litigation concerning an individual
case, or a request to the court for a declaration, the court

would have to deal with the issue of withdrawal of care in
terms of what is an ‘unqualified’ right, within the Euro-
pean Convention on Human Rights, as adopted within the
English Human Rights Act, under Article 2, that is ‘the
right to life.’ However, this paper, or some other similar
paper, describing a triage model adopted might be sub-
mitted to the court as demonstration of reasonable and
ethical clinical practice. Given the tendency of the courts
to adopt the approach, in relation to application of treat-
ment, that decisions are properly ‘clinical’ in nature
(including ‘clinically ethical’), certainly in relation to
rationing into treatment, it seems likely that they could be
persuaded to follow that approach within the extraordi-
nary circumstance of ‘overwhelming need’ within a
pandemic in relation to withdrawal of care, including in
circumstances that are less than ‘futile’ for the individual
patient. However, only the courts can clarify, or rather
determine, what is the true legal situation.

Political consequences

There is a political dimension to the triaging of critical
care. No government will wish to be held responsible for
‘unnecessary deaths.’ There is therefore a risk that
adoption nationally of common criteria, or a common
triage model, which is necessary in order to determine
maximum efficiency in the allocation of scarce resources,
will not occur, because of a political wish to ‘leave
provision of critical care to local decision making’ and
for government not to be associated with complaints
arising from individual deaths. However, the government
should be encouraged, rather, to acknowledge not only
its duty to do all possible to minimize the morbidity and
mortality arising from the pandemic, but also to be seen
to be doing so through taking the lead on triaging. There
is, perhaps, in any event a greater political risk to gov-
ernment in doing otherwise, in that they may be held
responsible for deaths that, with a rational aggregate
approach to triaging, could indeed have been avoided. As
in relation to appropriate law, everything comes down to
whether health care is conceived in relation to the indi-
vidual patient or within an aggregate public health
model. A pandemic sits firmly within the latter, both in
its nature per se and in the service responses to it that are
required.

Conclusion

Health care services are designed, both in their nature and
quantity, according to a range of ‘ordinary circumstances.’
Akin to unusual circumstances of extreme weather con-
ditions, for example massive snow, it is accepted as a tenet



of public policy that, in rare circumstances, there will be
temporary disruption of normal social and economic life.
The alternative of constant provision of resources to meet
rare events is economically too costly for society to bear.
Hence, in the event of the current H1N1 pandemic, or
some future pandemic, giving rise to an ‘overwhelming
need gap’ in relation to critical care, triaging of that care
will be inevitable. It might even be said that it has been
‘planned for,’ in that implicit in government provision of
critical care resources is the entirely reasonable decision
not to expend on services that would lie unused except in
an extraordinarily rare circumstance. What is at issue
therefore is only the ‘method’ of any triage model adopted
and the ethical rationale for that method.

There is an inherent disparity between an ethical and
clinical model that is justified on a ‘public health’ or
‘aggregate’ basis, and the current legal basis for with-
drawal of care, which is restricted to an ‘individual
patient’ paradigm, that is, without consideration of the
potential benefit to other (‘unseen’) patients who might be
denied care. Legal consideration of ‘rationing’ of health
care has developed so far only in relation to the appli-
cation of care, and not in regard to its withdrawal. This

disparity between a reasonable clinical ethical approach
and the law as it stands requires addressing, and urgently,
both in relation to the substantive objective of minimizing
the aggregate morbidity and mortality arising from the
pandemic and in relation to staff morale.

If the current pandemic does not give rise to an
‘overwhelming need’ for critical care, as originally pre-
dicted, then the space thereby granted to services and
government, and even to the courts, should be used to
debate upon what should be the bases for triaging within
some future pandemic. We hope that this paper will
encourage, even fuel, such debate.
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